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I.S.B. #7353
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(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
)
)
WAIN ALLEN POINDEXTER,
)
)
Defendant-Appellant.
)
________________________________)

NOS. 43236, 43237, & 43238
TWIN FALLS COUNTY NOS.
CR 2014-8798, CR 2006-8882,
& CR 2007-7903
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Wain Allen Poindexter pled guilty to possession of
a controlled substance. He received a unified sentence of five years, with two years
fixed, but was placed on probation. He violated the terms of his probation by (and had
his probation revoked for) committing a new crime, grand theft by possession of stolen
property. For that new crime, the district court sentenced him to ten years, with two
years fixed, consecutive to the sentence in the earlier case, but retained jurisdiction in
both cases. After a rider, the district court then placed him on probation in both cases.
After violating his probation two more times—once for committing a new grand theft
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crime—his probation in both cases was revoked. On the new grand theft charge the
district court sentenced Mr. Poindexter to fourteen years, with seven years fixed, to be
served concurrently to his 2006 and 2007 cases.
On appeal, Mr. Poindexter asserts that the district court abused its discretion by
imposing an excessive sentence on the new grand theft charge and by revoking his
probation in his 2006 and 2007 cases.
Statement of the Facts & Course of Proceedings
Supreme Court Docket No. 43237 (Twin Falls County district court case number
2006-8882 and Supreme Court Docket No. 43238 (Twin Falls County district court case
number 2007-7903), (hereinafter, the 2006 and 2007 cases)), as well as Supreme Court
Docket No. 43236 (Twin Falls County district court case number 2014-8798
(hereinafter, the 2014 grand theft case)), have been consolidated for appellate
purposes. (R., pp.162, 553, 898.)
On October 9, 2006, the vehicle Mr. Poindexter was driving was stopped for
speeding.

(Presentence Investigation Report (hereinafter, PSI),1 pp.147-148.)

Mr. Poindexter admitted to having an empty beer can in the vehicle, and had a
suspended driver’s license.

(R., pp.186-187; PSI, p.148.) A search of the vehicle

incident to the arrest of Mr. Poindexter revealed a box in the glove compartment which
contained drug paraphernalia with methamphetamine residue. (PSI, p.148.) Based on
these facts, Mr. Poindexter was charged by Information with possession of a controlled
substance, methamphetamine. (R., pp.216-218.)
The designation “PSI” includes the PSI and all attachments contained in the electronic
file, including addendums to the PSI, police reports, mental health evaluations,
substance abuse evaluations, and letters in support of Mr. Poindexter.
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Pursuant to a plea agreement, Mr. Poindexter pled guilty as charged and was
sentenced to an underlying sentence of five years, with two years fixed, but the district
court suspended the sentence and placed Mr. Poindexter on probation for three years.
(R., pp.221-227, 252-261.)

Mr. Poindexter was sentenced on March 26, 2007.

(R., pp.252-261.) Later in 2007, it was alleged that Mr. Poindexter violated the terms
and conditions of his probation by being charged with two counts of possession of
stolen property and one count of grand theft, by failing to notify his probation officer that
he had contact with law enforcement, by testing positive for controlled substances, by
failing to complete drug court, and by failing to complete 100 hours of community
service. (R., pp.264-265, 280-281, 294-301.) Mr. Poindexter admitted to violating some
of the terms and conditions of his probation, and the district court revoked his probation
but retained jurisdiction. (R., pp.313, 317-327.)
As for the new 2007 possession of stolen property charge that formed one basis
for the probation violation, Mr. Poindexter was charged by Information with possession
of stolen property after a local farmer reported that an unknown vehicle was in a rural
area and had multiple pieces of irrigation pipe on a trailer.

(R., pp.573-576; PSI,

pp.212-213.) Pursuant to a plea agreement, Mr. Poindexter entered a guilty plea to one
count of possession of stolen property.

(R., pp.633-643.)

Mr. Poindexter was

sentenced to ten years, with two years fixed. (R., pp.655-660) The sentence was
ordered to be served consecutively to the 2006 possession case.

(R., p.657.)

However, the district court retained jurisdiction in both cases, and ordered the cases to
be consolidated for handling in the district court. (R., pp.318-327, 644-645, 655-660.)
After a successful rider, the district court suspended the sentence and placed
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Mr. Poindexter on probation for three years in both cases, concurrently. (R., pp.332342, 669-677.)
In 2009, reports of probation violation were filed in both the 2006 and 2007 cases
which alleged that Mr. Poindexter had been charged with new crimes—possession of
methamphetamine and marijuana and possession of drug paraphernalia, that he failed
to pay his costs, fines, and restitution, that he tested positive for controlled substances,
he failed to show up for UA testing, and that he consumed alcohol. (R., pp.346-359,
371-377, 679-692, 704-714, 725-732.) Mr. Poindexter admitted to violating some of the
terms and conditions of his probation. (R., pp.405, 743.) The district court revoked
Mr. Poindexter’s probation, but retained jurisdiction. (R., pp.423-427, 763-768.) After a
successful rider, the district court suspended the sentences in the 2006 and 2007 cases
and put Mr. Poindexter on probation for four years. (R., pp.440-460, 774-794.)
In 2014, while Mr. Poindexter was on probation in the 2006 and 2007 cases,
Mr. Poindexter picked up some pieces of irrigation pipe in a field. (R., pp.12-13.) The
pipe had been sitting for some time, unused, in the corner of a field. (PSI, p.6.) The
field was muddy, and Mr. Poindexter’s truck and trailer got stuck in the mud while he
and a friend were attempting to retrieve the pieces of pipe.

(PSI, pp.4-5.)

Mr. Poindexter attempted to pull out the truck with his mother’s truck, but got that truck
stuck as well—it ended up partially submerged in a nearby irrigation canal. (R., p.13;
PSI, p.4.) He next attempted to retrieve the truck in the canal by using a backhoe, but
the backhoe got stuck and in the process damaged part of the canal bank. (R., p.13;
PSI, pp.4-5) The owner of the field and the pipe were contacted and Mr. Poindexter
was arrested. (R., pp.13-15.) He was charged by Information with grand theft and
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injury to a canal. (R., pp.66-68.) On August 21, 2014, the State filed a motion seeking
to revoke Mr. Poindexter’s probation in the 2006 and 2007 cases. (R., pp.474-486.)
Pursuant to a plea agreement, Mr. Poindexter entered an Alford2 plea to the
2014 grand theft and the other charge was dismissed by the State. (10/20/14 Tr., p.4,
L.23 – p.5, L.9; R., pp.71-81, 85-89.) As part of the plea agreement, the State agreed to
recommend a sentence of fourteen years, with seven years fixed, to be served
concurrently with the sentences in the 2006 and 2007 cases, and not to file a persistent
violator sentencing enhancement.3 (10/20/14 Tr., p.5, L.19 – p.7, L.4; R., pp.71-82.)
The district court accepted Mr. Poindexter’s plea and ordered a new PSI. (10/20/14
Tr., p.11, L.11 – p.12, L.10; R., pp.82.)
The State had also filed a report of probation violation in the 2006 and 2007
cases in which it alleged that Mr. Poindexter was charged with new crimes—grand theft
and damaging a canal, failed to submit to a test for controlled substances, failed to pay
his costs of supervision, and failed to pay his fines and fees. (R., pp.474-486, 807-819.)
Mr. Poindexter admitting to violating some of the terms and conditions of his probation
and the district court revoked his probation in the 2006 and 2007 cases.

(11/5/14

Tr., p.16, L.11 – p.18, L.18; 2/13/15 Tr., p.31, Ls.15-25; R., pp.504-509.)

On

February 13, 2015, the district court entered its order revoking probation. (R., pp.505509, 623-626, 869-873.)

North Carolina v. Alford, 400 U.S. 25 (1970).
The plea agreement also required Mr. Poindexter to waive his right to appeal the
sentence. (10/20/14 Tr., p.6, L.23 – p.7, L.4; R., pp.71, 75.)
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At the same hearing, the district court sentenced Mr. Poindexter on the new
grand theft charge.4 (2/13/15 Tr.) The State recommended a sentence of fourteen
years, with seven years fixed, and that the sentence be served concurrently with the
sentences in the 2006 and 2007 cases. (2/13/15 Tr., p.11, Ls.18-24.) Mr. Poindexter’s
counsel recommended that the district court sentence Mr. Poindexter to a unified
sentence of fourteen years, with five years fixed.

(2/13/15 Tr., p.26, Ls.1-4.) The

district court sentenced Mr. Poindexter to fourteen years, with seven years fixed.
(2/13/15 Tr., p.33, Ls.11-25; R., pp.122-127.) The district court ordered the sentence in
the grand theft case to be served concurrently with the sentences in the 2006 and 2007
cases. (2/13/15 Tr., p.33, L.24 – p.34, L.1; R., pp.122-128.) On February 13, 2015, the
district court entered a judgment of conviction. (R., pp.122-128, 140-146, 523-528, 868873.)
Mr. Poindexter filed Notices of Appeal in all three of his cases that were timely
from the Judgment of Conviction and the Order Revoking Probation. (R., pp.129-132,
157-160, 529-532, 547-551, 874-877, 892-896.)

Mr. Poindexter was initially sentenced on December 5, 2014, but the prosecuting
attorney had previously represented Mr. Poindexter in one of the previous cases.
(R., pp.101-111, 225, 234, 511-512, 516-517, 857-858, 860-863.) Thus, the parties
stipulated to a new sentencing, in front of a different judge, where Mr. Poindexter would
have a new prosecuting attorney, i.e., an attorney who had not defended him in the
same case(s). (R., pp.101-111, 511-512, 516-517, 857-858, 860-863.) Mr. Poindexter
received exactly the same sentence in front of the new judge. (R., pp.92-97, 122-127,
523-528.)
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ISSUES
1.

Did the district court abuse its discretion in sentencing Mr. Poindexter to fourteen
years, with seven years fixed, on the 2014 grand theft case?

2.

Did the district court abuse its discretion when it revoked Mr. Poindexter’s
probation and executed his aggregate sentences of fifteen years, with four years
fixed, in the 2006 and 2007 cases?

7

ARGUMENT
I.
The District Court Abused Its Discretion When It Imposed Upon Mr. Poindexter A
Sentence For Grand Theft That Is Excessive Given Any View Of The Facts
Mindful of the fact that Mr. Poindexter waived his right to appeal his sentence in
the 2014 grand theft case (10/20/14 Tr., p.6, L.23 – p.7, L.4; R., pp.71, 75),
Mr. Poindexter asserts that, given any view of the facts, his unified sentence of fourteen
years, with seven years fixed, is excessive. Where a defendant contends that the
sentencing court imposed an excessively harsh sentence, the appellate court will
conduct an independent review of the record giving consideration to the nature of the
offense, the character of the offender, and the protection of the public interest. See
State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory
limits, an appellant has the burden of showing a clear abuse of discretion on the part of
the court imposing the sentence.’”

State v. Jackson, 130 Idaho 293, 294 (1997)

(quoting State v. Cotton, 100 Idaho 573, 577 (1979)). On appeal, the focus on review is
upon the nature of the offense and the character of the offender. State v. Bayles, 131
Idaho 624, 627 (Ct. App. 1998). Mr. Poindexter does not allege that his sentence
exceeds the statutory maximum. As the sentence is not illegal, Mr. Poindexter must
show that the sentence is unreasonably harsh in light of the primary objective of
protecting society and the related goals of deterrence, rehabilitation, and retribution. Id.
One fact that should have received the attention of the district court is that
Mr. Poindexter has strong support from family members. See State v. Shideler, 103

8

Idaho 593, 594-595 (1982) (reducing sentence of defendant who had the support of his
family and employer in his rehabilitation efforts). Mr. Poindexter is close to his mother,
who is 81 years old, and his fiancé. (PSI, pp.27-29,189.) Mr. Poindexter’s mother and
his fiancé were present in the courtroom to show their support at his sentencing.
(2/13/15 Tr., p.22, Ls.19-25.) Mr. Poindexter also has strong support from members of
the community. Not only did Mr. Poindexter receive extremely positive references from
former employers, but he also consistently assisted members of the community.
(2/13/15 Tr., p.21, Ls.11-24, p.22, Ls.2-13, p.24, Ls.2-5; PSI, pp.28-31.)
Further, Mr. Poindexter showed remorse for his conduct and accepted
responsibility for his acts.

(2/13/15 Tr., p.19, Ls.7-25, p.25, Ls.2-5; PSI, p.6.)

Mr. Poindexter told the court:
I just want to -- I just want to apologize to my mom and my -- my family
and everybody that I -- I’ve had good -- especially my fiancé. I -- I’m so
sorry. I did these. The allegations are true. I stole the pipe. There is no - there is no defense to that. I did it. It was a stupid, poor decision. I
realized in the last couple months that I have been up in Boise how, how
much collateral damage that those decisions have made and caused.
For the first time in my life, I’ve been truly happy and had things going for
me; and I defeated myself for some reason. I don’t know why. I wish I
could figure it out. But I can assure you that, with the time I do do, it’s
going to be with tremendous introspection, trying to figure that out.
I’m just -- I’m just sorry. I’m -- any mental health issues I’ll address of my
own volition. I’ll not leave it up to the courts or whatever. I’ll do it out,
whatever is necessary.
I’d just like the court to consider, you know, my -- my health condition. I’ve
already had surgery once in December, and I’m going to have to have it
again. Just, every day in there, it’s not -- it’s bad. But -- I’m in pain every
day. I just ask the court to use their discretion. That’s all I can say is I’m
sorry. That’s really about all I have to say.
(2/13/15 Tr., p.26, L.24 – p.28, L.4.)
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The Idaho Supreme Court has held that the trial court must consider a
defendant’s mental illness as a factor at sentencing. Hollon v. State, 132 Idaho 573,
581 (1999). Mr. Poindexter suffers from multiple mental health conditions, including
schizophrenia, PTSD, and bipolar disorder. (2/13/15 Tr., p.23, Ls.4-11; PSI, pp.191192, 198.)

Mr. Poindexter was not taking mental health medications at the time he

committed the offenses. (PSI, pp.31, 186.)
Mr. Poindexter asserts that the court abused its discretion by not fully considering
all of the mitigating facts described herein. Mr. Poindexter asserts that, given any view
of the facts, his sentence in the 2014 grand theft case of fourteen years, with seven
years fixed, is excessive.
II.
The District Court Abused Its Discretion When It Revoked Mr. Poindexter’s Probation
And Executed His Sentences In The 2006 And 2007 Cases
Mr. Poindexter asserts that, in the 2006 and 2007 cases, the district court abused
its discretion when it revoked his probation and executed his aggregate sentences of
fifteen years, with four years fixed.5 He asserts that his probation violations did not
justify revoking probation, especially in light of the goals of rehabilitation and the fact
that the protection of society could be best served by his continued supervision under
the probation department.

Although Mr. Poindexter’s counsel told the district court at sentencing that she was not
asking for a period of retained jurisdiction or probation, and she told the court that
Mr. Poindexter understood he would be going to prison, such should not be found to be
invited error as counsel did not ask the district court to revoke probation, she just
assumed the court would do so. (2/13/15 Tr., p.20, Ls.12-20, p.25, Ls.25, Ls.5-7.)

5
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In light of the significant progress Mr. Poindexter made while on probation, his
probation violations did not justify revoking probation.

There are generally two

questions that must be answered by the district court in addressing allegations of
probation violations: first, the court must determine whether the defendant actually
violated the terms and conditions of his probation; and second, if a violation of probation
has been found, the trial court must then decide the appropriate remedy for the
violation. State v. Sanchez, 149 Idaho 102, 105 (2009). “The determination of whether
a probation violation has been established is separate from the decision of what
consequence, if any, to impose for the violation.” Id. (quoting State v. Thompson, 140
Idaho 796, 799 (2004)). Once a probation violation has been found, the district court
must determine whether it is of such seriousness as to warrant revoking probation.
State v. Chavez, 134 Idaho 308, 312 (Ct. App. 2000). However, probation may not be
revoked arbitrarily. State v. Adams, 115 Idaho 1053, 1055 (Ct. App. 1989). The district
court must decide whether probation is achieving the goal of rehabilitation and whether
probation is consistent with the protection of society. State v. Leach, 135 Idaho 525,
529 (Ct. App. 2001). If a knowing and intentional probation violation has been proved, a
district court’s decision to revoke probation will be reviewed for an abuse of discretion.
I.C. § 20-222; Leach, 135 Idaho at 529.
Only if the trial court determines that alternatives to imprisonment are not
adequate in a particular situation to meet the state's legitimate interest in punishment,
deterrence, or the protection of society, may the court imprison a probationer who has
made sufficient, genuine efforts to obey the terms of the probation order.
Lafferty, 125 Idaho 378, 382 (Ct. App. 1994).
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State v.

Mr. Poindexter has great rehabilitative potential. While on probation, he was
employed, he paid thousands of dollars toward his fines and fees, and he tested clean
of controlled substances for most of that period. (11/5/14 Tr., p.29, L.17 – p.30, L.2,
p.31, Ls.4-8.) However, Mr. Poindexter has untreated mental illness. (11/5/14 Tr., p.30,
Ls.2-17.) As Mr. Poindexter told the district court:
I’m just -- I’m just sorry. I’m -- any mental health issues I’ll address of my
own volition. I’ll not leave it up to the courts or whatever. I’ll do it out,
whatever is necessary.
(2/13/15 Tr., p.26, L.24 – p.28, L.4.)
Mr. Poindexter asserts that the district court abused its discretion in finding that
his probation violations justified revocation particularly in light of his mental health
conditions and the fact that Mr. Poindexter’s aggregated sentence for the 2006 and
2007 cases was fifteen years, with four years fixed.
CONCLUSION
Mr. Poindexter respectfully requests that this Court reduce his sentence in the
2014 grand theft case and place him back on probation in the 2006 and 2007 cases.
DATED this 11th day of February, 2016.

___________/s/______________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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